
 

Mara W. Elliott 
City Attorney 
City of San Diego 
1200 Third Ave., Suite 1620, 
San Diego 
CA 92101 

December 19, 2023 

Dear City Attorney, 

Issues Associated With Proposed Changes To The Municipal Code And Fee Structure 
Relating To The City’s SMD Program 

Safe Walkways, a citizen’s advocacy group for the safety of pedestrians, is aware that changes to 
the Municipal Code sections: 
  
- § 83.0305 (b) - Provider Requirements  
- § 83.0308 (d) and (i) - Geofencing Speed and Operating Restrictions 
- § 83.0310 (2), (3) and (4) - Staging of Shared Mobility Devices 

and the procedures governing the City’s new contractual service with Shared Mobility Device 
(SMD) providers, have been proposed by CM Lee and forwarded to the full City Council by the 
Active Transportation & Infrastructure (AT&I) Committee. We are concerned that, if adopted, they 
expose the City to significantly increased potential liability and that doing so could nullify the 
indemnification provided by contracted SMD providers. 

In addition, we are concerned that the proposed changes to § 83.0307  Provider Fees do not 
comply with the City’s User Fee Policy No. 100-25 effective from December 2022 as it will further 
reduce the City’s income from the SMD Program which Director Muto of the Sustainability and 
Mobility department informed the AT&I committee on November 8th already is not covering the full 
cost of the program of approximately $1.1m to $1.3m. 

We believe the adoption of the current proposals may be regarded as negligent and/or an act of 
willful misconduct by the City. If adopted the City will knowingly create additional risks for the public 
of damage, injury and death. At the AT&I meeting of November 8th Council Members, Director 
Muto and representatives of SMD operators made clear that the operators had requested these 
changes. A callous indifference to the potential harm caused by knowingly weakening laws that 
protect pedestrians, people with disabilities, children, renters and motorists at the request of for-
profit corporations could be construed as negligent and a failure to exercise the City’s first duty to 
protect public safety.  

We explain our concerns about the proposed changes in detail below and respectfully request that 
you consider our concerns about the impact of the proposals on potential City liability and 
indemnification before they reach Council for a decision. 

Sincerely, 

Janet Rogers              Jonathan Freeman PhD 
Co-Chair Safe Walkways                                       Co-Chair Safe Walkways 

Signatories:  

Larry Webb 
Mission Beach Town Council 
Coastal Coalition

Catharine Douglass 
La Jolla Town Council 
Public Safety Chair 
Coastal Coalition
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Marcella Teran 
Pacific Beach and Mission Beach 
Neighborhood Watch 
savepb.org 
Coastal Coalition 

Denn Knox 
OB MainStreet Association 
Coastal Coalition

Bob Evans 
La Jolla 
Coastal Coalition

Wayne Landon 
Government Relations Director 
Paralyzed Veterans of America,  
Cal-Diego Chapter

Janie Emerson 
La Jolla Shores Association 
Coastal Coalition
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Issues Associated With Proposed Changes To The Municipal 

Code And Fee Structure Relating To The City’s SMD Program 

NEGLIGENCE 
Our understanding of negligence is failure to exercise the care toward others which a 
reasonable or prudent person would do in the circumstances, or taking action which such 
a reasonable person would not. A claim for damages based on an allegation of another's 
negligence, the injured party (plaintiff) must prove: 

a) that the party alleged to be negligent had a duty to the injured party-specifically to the 
one injured or to the general public, 

b) that the defendant's action (or failure to act) was negligent-not what a reasonably 
prudent person would have done, 

c) that the damages were caused ("proximately caused") by the negligence. 

An added factor in the formula for determining negligence is: 

d) whether the damages were "reasonably foreseeable" at the time of the alleged 
carelessness. 

We believe a competent personal injury lawyer could prove all of these requirements if the 
City reverses the Code based on the new proposals.  

The City Attorney’s office normally evaluates proposed legislation for clarity and legality. 
We agree with CM von Wilpert who proposed at the AT&I committee meeting on 
November 8th that the proposed legislation needs to be evaluated for enhanced liability 
issues and possible nullification of indemnification.   

NEGLIGENCE OR WILLFUL MISCONDUCT CAN NULLIFY INDEMNIFICATION 
Although the City requires SMD operators to indemnify it against liabilities, such 
indemnification is nullified if the City is found negligent or to have engaged in willful 
misconduct. As stated in the contract between the City and SMD operators, (highlighting 
added for emphasis): 

ARTICLE VII INDEMNIFICATION AND INSURANCE 

7.1 Indemnification. To the fullest extent permitted by law, Contractor shall defend 
(with legal counsel reasonably acceptable to City), indemnify, protect, and hold 
harmless City and its elected officials, officers, employees, agents, and 
representatives (Indemnified Parties) from and against any and all claims, losses, 
costs, damages, injuries (including, without limitation, injury to or death of an 
employee of Contractor or its subcontractors), expense, and liability of every kind, 
nature and description (including, without limitation, incidental and consequential 
damages, court costs, and litigation expenses and fees of expert consultants or 
expert witnesses incurred in connection therewith and costs of investigation) that 
arise out of, pertain to, or relate to, directly or indirectly, in whole or in part, any 
goods provided or performance of services under this Contract by Contractor, any 
subcontractor, anyone directly or indirectly employed by either of them, or anyone 
that either of them control. Contractor’s duty to defend, indemnify, protect and hold 
harmless shall not include any claims or liabilities arising from the sole negligence 
or willful misconduct of the Indemnified Parties 
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REASONABLY FORESEEABLE EFFECTS OF THE PROPOSALS 
The current contract and Code requirements, related Staff Reports, discussions by City 
committees and Council over the past five years and the comments of Council Members at 
the AT&I meeting of November 8th, clearly show the City’s understanding of the safety 
problems and risks and establishes what the SMD operators need to do to decrease the 
risk to the public. Indeed the Municipal Code provisions of August 2022 were put in place 
specifically to address those risks. Reversing these requirements, as the proposals would 
do if adopted, would increase the risk of injury to the public in order to, as explicitly stated 
at the AT&I meeting, encourage scooter rental companies to return to San Diego. 

We believe reverting the Code at this point to earlier, weaker standards, which are now 
known to endanger pedestrians, seniors, children, people with disabilities and scooter 
users, would show that the City made a conscious choice, with knowledge and 
forethought, to put people at risk in favor of corporate interests. 

RELEVANT ASPECTS OF REPLACEMENT OF PERMITTING BY CONTRACTS. 

In August 2022 the City replaced the system of issuing permits for privately owned 
businesses to operate SMD rentals from the public domain, the safety requirements of 
which were minimal, with a contracted arrangement which imposed far more extensive and 
detailed requirements. Doing so changed the nature of the City’s relationship with the SMD 
operators from a permitting responsibility, which only required operators to comply with the 
safety requirements of the state Vehicle Code, to one in which the City contracted for them 
to provide a service to the public on its behalf and in compliance with more stringent safety 
standards which it established. 

We believe that in replacing the former permitting scheme with a contractual one the City 
took on a greater responsibility for the outcomes, including outcomes of damage, injury 
and death associated with the provision of rentable devices, particularly motorized 
scooters. 

The Safety Standards Required Were Made Clear Before Operators Were Contracted 
Before signing contracts the City issued a Request For Proposals (RFP) to actively seek  
and select up to four SMD operators who it contracted to offer up to eight thousand SMDs 
for rent.  

The RFP issued and contracts eventually signed in 2022 with selected operators, 
(Contract_RFP 10089831-22-V; highlighting added for emphasis), stated the requirements 
the City imposed on operators. The following extract highlights those related to safety: 

“D. KEY PROGRAM AND CONTRACTOR REQUIREMENTS 

1. Contractor shall eliminate device conflicts on the City sidewalks and ensure 
accessibility for all pedestrians and device users in compliance with City 
regulations, state requirements, and federal standards including, but not limited to, 
the Americans with Disabilities Act (ADA). Contractor will make at least two daily 
trips to all areas within the City where Contractor’s devices are staged in order to 
ensure that any devices blocking or limiting access or City right-of-way are removed 
or restaged. Contractor will keep logs of the daily trips for a period of not less than 5 
years and make those records available to City on request; 
… 
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5. Contractor shall prioritize and protect public health and safety of users and 
individuals within the public rights-of-way through education, technology, ridership 
ambassadors and in-application enforcement measures; 
… 
9. Contractor shall maximize the use of technology with GIS and enhanced 
detection through geo-fencing and/or photographic documentation for reduced or 
prohibited areas of operations and detection that alerts users riding or parking on 
sidewalks; 
… 
11. Contractor shall seek and implement improvements in technologies, devices, 
and service to increase public safety, and regular compliance and program 
implementation in communities.” 

Operators submitted proposals in response to the request. The proposals were evaluated 
and four operators were selected to sign contracts with the City. These same provisions 
were then incorporated into those contracts. Both the operators and the City had multiple 
opportunities during this process to determine whether they were able to comply with the 
safety provisions. Neither the operators nor the City were compelled to sign the contracts 
and the City could have selected four, three, two, one or no operators for its SMD 
Program. In the last instance it could have re-issued another RFP but it did not; instead it 
contracted four for-profit companies to provide the SMD service under the safety terms it 
had set out and indicated above.  

THE PROPOSED CHANGES AND OUR CONCERNS 

The City’s AT&I committee has proposed the following changes to the Municipal Code for 
consideration and action by the City Council. We present both the proposals and, after 
each, our concerns. 

§ 83.0305 Provider Requirements 

(b) A provider shall:  

• (9)  employ a user interface that requires users to upload a valid driver’s license 
prior to the first ride at least every three months to demonstrate compliance with 
applicable state laws as well as the provider’s adopted age requirements for 
operating a shared mobility device;  

This proposed change would revert the frequency of license checks to the same 
requirement as in 2019, which is the initial opening of an account. Yet under the 2019  
regulation many children were seen driving motorized scooters daily, in violation of State 
law and the age limits stated by the operators. Since they are children with no knowledge 
of the Vehicle Code, they often chose to drive on the sidewalks. 

The provision that users validate their drivers license every three months was introduced 
to help prevent underage, unlicensed drivers as stated in the City’s contract with operators 
selected by the City to provide SMD services (Contract_RFP 10089831-22-V. Highlighting 
emphasis added): 

“These draft recommendations are based on the feedback of both internal and 
external stakeholders, and although not exhaustive to the draft amendments, are 
designed as actionable steps to further mitigate the ongoing concerns of operator 
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accountability, public health and safety, underage usage, and City operational 
efficiency. 

To address these topics, the following amendments and new sections to the 
Municipal Code, Sections 83.0301 through 83.0316, may be proposed by City staff: 

… 

2. Demonstration of compliance with age requirements through a required scan of a 
valid user identification into the operator’s platform at least every six months;” 

It is notable that the initial proposal was for six-monthly scans and that the adopted 
requirement was for scans every three months, i.e. more frequently. Although a child may 
be able to access an adult’s license to fraudulently access a rental scooter, this is less 
likely to happen if they have to do so repeatedly. 

The proposed change to the regulations reduces the effectiveness of the current 
regulations in limiting access to rental scooters by children. If the proposed change is 
approved by the Council we believe that it will increase the risk to pedestrians, motorists, 
as well as the children, of harm or injury through collision or falls. In conjunction with 
§83.0308 (d), if adopted, this change will lead to children driving motorized scooters on 
sidewalks.  

In 2019 the City could claim that it did not know what the effect of its regulations would be 
but now it knows that, under the earlier regulation, numerous children were driving shared 
scooters. Records show that this was reported to Director Muto, to committee and to City 
Council with video evidence repeatedly. We submit that a competent injury attorney could 
successfully argue that reverting to that policy again is gross negligence or willful 
misconduct of the City’s responsibility to protect the safety of both children and the general 
public.  

§ 83.0308 Geofencing Speed and Operating Restrictions 

• (d)  Through geofencing or similar technology, a provider shall prevent any 
motorized scooters and motorized bicycles in the provider’s fleet from being 
operated, locked, parked, or ending a ride on a City sidewalk, except for shared 
use bikes or e-bikes that can lock to existing City bike racks or as permitted by 
the City as provided in section 83.0310. To effectuate the prohibition of operating 
shared mobility devices on sidewalks, a provider shall also employ an audible 
announcement on all shared mobility devices that will sound continuously when 
riders are on the sidewalk at a volume that is sufficient for riders to hear, 
instructing the riders to exit the sidewalk. Providers shall reduce the speed of any 
motorized scooters and motorized bicycles in its fleet to three miles per hour on 
all City sidewalks, once such technology is commercially available and has been 
demonstrated by a provider that it can be implemented safely and effectively 
across its entire fleet. This speed reduction is intended to effectuate the 
prohibition of operating shared mobility devices on the sidewalks.  

THE PROPOSAL PROVIDES NO EFFECTIVE MEANS OF PREVENTING SIDEWALK 
DRIVING. 

This proposed change retains the requirement that the SMD operator prevent sidewalk 
driving, removes the process that operators are required to use to prevent their vehicles 
being operated on sidewalks, which is prohibited by State law, and adds the provision of 
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an alarm or audible warning. The alarm is purported to be a method of preventing sidewalk 
driving but an alarm or audible warning is a nuisance not a prevention and both can be 
ignored by the driver. 

Basically the proposed changes to section (d) removes the means of implementing the 
preventive requirement but does not replace it with another.  

SLOWING SCOOTERS DRIVEN ON SIDEWALKS IS EFFECTIVE. 

The current preventive measure requires the scooter’s speed to be slowed to 3mph on 
sidewalks. This is a compromise speed suggested by the SMD operators and to which the 
City agreed instead of slowing the vehicle to a halt. However, reducing the speed of 
scooters driven on a sidewalk to 3mph has proven to be an effective way to prevent 
sidewalk driving as well as to dissuade driving on other prohibited walkways. Such a 
requirement has been in place on City walkways now for years and the effect of a speed 
reduction to 3mph can readily be seen at walkways which are geofenced. 

The City has evidence that slowing a shared vehicle is an effective means by which to 
achieve rider compliance with regulations. 

The effect of the proposed Code change will be to enable drivers, including children as 
discussed above, to drive motorized scooters at 15 mph on sidewalks, contrary to State 
law which specifically prohibits this, thereby increasing the risk that pedestrians will be 
injured on sidewalks, that children will drive scooters on sidewalks and that riders could fall 
and be injured driving on sidewalks. 

The proposed change to the MC does not address the basic issue of inaccurate sidewalk 
driving detection despite the fact that accurate detection is a necessary precursor to any 
action it triggers whether that be slowing, alarms, audible warnings or something else. The 
proposed change thus allows operators to continue to use insufficiently accurate detection 
technology to trigger an alarm rather than slowing the vehicle. As a result the alarm will be 
triggered in the street increasing the likelihood that it would be ignored in both the street 
and the sidewalk and if distracting the driver may itself be a cause of an accident. 

We submit that a competent injury attorney could successfully argue that it would be 
negligent of the City to adopt this proposed change as it will lead to a resumption of 
sidewalk driving with the associated risks to pedestrians and scooter renters alike. 

Note that both the RFP and section 5 of the Key Program and Contractor Requirements 
state: 

“Contractor shall maximize the use of technology with GIS and enhanced 
detection through geo-fencing and/or photographic documentation for … detection 
that alerts users riding or parking on sidewalks; (emphasis added). 

The AT&I proposal does the reverse. The City of San Diego admirably created a strong 
incentive for the contractors to address the inaccuracy of their sidewalk driving detection 
technology and made this clear in the RFP. Now when the operators selected by the City 
claim they cannot meet the requirements the AT&I committee is proposing the City reverse 
its safety requirements rather than applying the provisions of a contract that protects 
pedestrian safety, which the City created and both it and the SMD operators signed. 

The RFP required that in the proposal submitted, the operator: 
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“(d)escribe the device technology and software that would be implemented within 
the City of San Diego, including but not limited to device location systems 
(specifically geofencing capabilities, detection technology for sidewalks and 
corrals), device capabilities, and system data collection details.” [Highlighting 
emphasis added] 

The City requested this, the operators submitted proposals telling the City what they could 
do, the City reviewed the proposals and selected operators who all signed contracts with it 
based on their proposals to provide such technology. For example, Bird, one of the SMD 
operators, stated the following in their proposal submitted to the City in 2022: 

9. Summarize any other ways in which you propose to increase user safety, through 
targeted outreach, technology and data, or device operation management.
In addition to our comprehensive education program, Bird increases user safety and encourages 

proper rider behavior by providing real-time rider feedback via our new Advanced Rider Assist 

feature. We can also issue rewards and penalties using this technology, reinforcing good riding while 

curbing undesired behaviors like aggressive riding and encouraging positive behavioral changes.

…

Real-Time Detection and Correction of Unsafe Riding. Advanced Rider Assist can detect 

reckless riding in real-time, increasing e-scooter safety and rider compliance. For example, 

aggressive braking or excessive skidding results in an on-scooter audible and visual rider warning. If 

the behavior continues our system automatically slows the device to a stop, ending the ride. We then 

issue follow-up education at the end of the ride on safe-riding practices to correct unwanted 

behavior. If flagged multiple times for reckless riding, Bird may suspend or terminate the rider’s 

account.

Advanced Rider Assist will also utilize our real-time double riding and traffic rule violation (such as 

running a stop sign) detection technology, anticipated to launch later this year. Bird’s double-riding is 

a first-of-its-kind safety feature that will enable us to prevent dangerous tandem riding with adults or 

children. For more information on our current solution, please see page 131.”  (Highlighting 

emphasis added)

We submit that driving a motorized scooter illegally on a sidewalk is not “proper rider 
behavior” or “good riding” but is “undesired behavior” and “reckless riding”. 

Note that page 131 of Bird’s proposal, to which the quote above refers, is entirely redacted 
in the copy provided to the public as are other sections. However those redacted pages 
should be accessible to you and thus you can assess the degree to which Bird and the 
other operators awarded contracts by the City stated they had effective sidewalk driving 
detection and prevention technologies. We assume this redacted information would be 
made available to a litigant’s legal representative should an injured party bring a case 
against the City.  

Sections 5, 9 and 11 all require operators to adopt and apply technology to ensure public 
safety yet the City has not applied its contract provisions for operators to “maximize the 
use of technology”. For example, military GPS technology, often referred to as Precise 
Positioning Service (PPS), which is available for commercial use, can achieve accuracy 
within centimeters. That would be sufficient to distinguish between a scooter located on a 
sidewalk versus one in the street or a bike lane. It is the choice of the scooter rental 
companies to adapt the “ordinary” GPS system for their sidewalk driving detection 
technology rather than investing in a more accurate but more expensive system as the 
City’s contract indicates they are expected to do. 
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However, beyond that the City has continually turned a blind eye to operators’ failure to 
comply with the contract’s provisions included to protect public safety. We believe that a 
competent injury lawyer could successfully argue that this reflects willful misconduct by the 
City.  

Operators suffered losses due to the theft of their vehicles. As a result they deployed old 
scooter models without the required safety technology. Video and photographic evidence 
of sidewalk driving in multiple locations submitted to the City shows that someone could 
rent a scooter and drive it on a sidewalk without any preventive measure being triggered 
suggesting that the required sidewalk detection technology either was not installed in 
scooters or was inoperative. The City failed to act on this evidence raising the question 
that even if the proposed changes are adopted, the City may not act to ensure that even 
those safety requirements are met providing further support for an argument by an injury 
attorney of willful misconduct or negligence. 

We believe that this failure by the City to enforce safety measures it developed and the 
selected operators agreed to provide is itself negligent. 

Fundamentally therefore public records show that: 

1. Following years of complaints and evidence repeatedly provided to it of illegal sidewalk 
driving by renters of motorized scooters and misplacement on sidewalks violating the 
ADA and creating hazards for pedestrians, particularly the vision and mobility impaired, 
the City decided to act to protect the safety of pedestrians. 

2. The City expanded the in-street corrals-only policy of downtown to the rest of the City 
and issued a RFP for SMD operators to provide sidewalk driving detection technology 
and “maximize the use of technology with GIS and enhanced detection”. 

3. It received proposals from SMD operators which addressed these requirements and 
reviewed and rated them. 

4. It selected four operators to provide the services requested in conformity with their 
proposals and the terms stipulated in those contracts. It was under no compulsion to 
select four. It could have selected a smaller number. None of those operators was Bird. 

5. When Lyft dropped out, Bird, which had not qualified for selection, but was threatening 
legal action against the City, was included in the four selected. 

6. All four signed contracts with the City under the terms noted above regarding sidewalk 
detection technology and the maximization requirement indicated. 

7. The SMD Program, comprising operators Bird, Lime, Link and Spin came into 
operation in August 2022. 

8. Lime withdrew, and the City terminated its contract with Link, leaving only Bird and 
Spin operating. 

9. All operators suffered significant losses of vehicles due to theft. As a result Bird 
deployed old “Bird Zero” model scooters which were non-compliant in a number of 
ways with their proposal and the contract, including the provision of sidewalk driving 
detection technology. Nonetheless, and in spite of this being reported to her 
repeatedly, the City department administering the contracts under Director Muto 
continued to allow this non-compliance by Bird for months. 

10. Bird acquired Spin meaning then there was only one operator in the SMD program. 
11. After the end of the Summer and the High Season for tourism Bird announced that it 

was ceasing operations in San Diego. 
12. At the November 8th meeting of the AT&I committee Director Muto announced that 

there were no operators currently part of the City’s SMD program and advised the 
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committee that the reason for this was plummeting ridership caused by the regulations 
put into effect in 2022. Other factors such as increasing the per minute cost to rent a 
scooter, serious difficulties with the parking app, people purchasing private scooters, 
concerns over the risk of serious injuries, the fact that the number of vehicles deployed 
directly affects the number of rides or the provision of old and unappealing scooters 
were not considered.  

Our belief is that if the proposed changes to the Municipal Code are adopted and SMD 
operators return under newly relaxed safety provisions, the goal Director Muto and 
members of Council stated repeatedly at the November 8th AT&I meeting, and if a person 
was to suffer harm, injury or death as a result of a rented scooter driven on a sidewalk, a 
competent attorney might sue the City. The attorney could argue that the City had been 
negligent or engaged in willful misconduct in making such changes, thus nullifying the 
indemnification the City requires SMD operators to provide. 

It is notable that at the November 8th meeting Council Members are on record indicating 
that they understood that the proposals would weaken measures that had been put in 
place to protect the safety of the public. 

§ 83.0308 (i) - Geofencing Speed and Operating Restrictions 

• (i)  Providers shall prevent implement a Citywide speed limit of 10 mph for any 
shared mobility devices from being reserved or otherwise activated for rider use 
between the hours of 12:00 a.m. and 2:30 a.m. 

This change removes the current two hour curfew in place to limit renting motorized 
scooters by intoxicated people leaving bars. Allowing the motorized scooters to operate at 
a reduced speed at night will not make them more stable or safe for intoxicated individuals. 
The effect of this proposal will increase the likelihood of injury and death to renters and 
pedestrians and harm to motorists involved in collisions. 

§ 83.0310 Staging of Shared Mobility Devices  
(a) Shared mobility devices shall not be parked, staged, offered, or made available 
for rent by a provider:  

• (2)  in quantities greater than what is permitted by the City four shared mobility 
devices, per provider, per on-street corral;  

• (3)  outside of a corral, except for shared use bikes or e-bikes that can lock to 
existing City bike racks or as permitted by the City;  

• (4)  on City sidewalks outside of a corral or area designated by the City for device 
staging or parking identified by a virtual geographic boundary, physical striping, 
marking, or signage.;  

The current regulations are clear, easily understood and readily available to renters and 
non-renters alike. The proposal enables the City to change the number and location of 
SMDs offered by operators at any time without notification or transparency for the public or 
any enforcement agency. The current clarity as to where SMDs may be left by renters or 
stagers will be obscured and neither renters nor pedestrians will know whether SMDs left 
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outside painted corrals are in violation of the regulations. There are no definitions provided 
to even understand the proposed legislation, such as what constitutes a “virtual 
geographic boundary”. The resulting confusion will result in motorized scooters being left 
anywhere the renter likes, which is what the operators told renters from 2018 until August 
2022. As a result, motorized scooters will be left on sidewalks and other walkways creating 
hazards for pedestrians, particularly the vision and mobility impaired.  

A law without specificity is not a law and cannot be enforced if the criteria are secret 
except to the service providers and the Mobility Department. Enabling the City to change 
the number and location of SMDs offered by operators at any time is unenforceable, which 
should be against public policy.  

COST ISSUES 

§ 83.0307  Provider Fees  
Providers selected to enter into a contract with the City must pay an Annual 
Operator Fee in full to the City at the time of execution of the contract. If a contract 
allows for additional yearly terms, then the Annual Operator Fee must be paid in full 
30 days prior to the start of the next additional yearly term. Additionally, the City will 
invoice providers for a daily Device Fee per ride fee, for each shared mobility device 
deployed, as well as a per ride device Climate Equity Fee. The City will invoice 
providers for these fees monthly and providers must pay these fees within 30 days 
of issuance of the invoice.  

We believe that this proposal should be rejected on the grounds that it: 

• violates City policies and regulations, 
• is inequitable and an unfair business practice for all the other industries who have to pay 

for that right, 
• will recreate the hazards and ADA violations that were in place prior to August 2022, and  
• will likely further reduce the income it receives to pay for the SMD program. 

The proposed change means that the City would not charge for each scooter offered for 
rent in the Public Right-of-Way (ROW).  This is a violation of the City’s User Fee Policy 
No.100-25 and the City Municipal Code Chapter 5, Article 4 and Public ROW Permit for 
encroachments. 

Private businesses utilizing City public property pay for the use of the space they occupy 
and the right to operate there. If a restaurant puts tables on the public ROW it has to pay 
for the right to use that space whether anyone uses the table or not. Every scooter 
deployed, whether staged by the operator or parked by a renter, is using public space on 
which it is offered for rent. Therefore, if SMD providers stage a vehicle for rent on the 
street or sidewalk, they should pay accordingly. The proposed change in the basis of fee 
payments for the use of public space from the number deployed, which equates to space 
used, to a per ride fee, which equates to usage, thus opens the possibility that other 
businesses will make claims that they should pay fees on a similar basis of usage rather 
than space. 

The public policy requirement is to pay for all the associated costs, both direct and indirect. 
The fee policy requires setting the fee to not only cover all related costs, but to bench mark 
from similar businesses in other cities. Most cities charge at least $1 per shared motorized 
vehicle deployed per day.  
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The proposed Code change would allow SMD operators to use public property to operate 
their business and only pay the City IF the scooter is rented. Yet the SMD operators’ 
business model is to stage many more scooters than get rented. Bird has stated publicly 
and on record that its staging procedure deploys twice the number of vehicles it expects to 
rent. The proposed Code change would allow for excess scooters to be staged and parked 
at no cost to the operator, adding to the clutter and potential hazards. That is a failure to 
exercise fiscal responsibility and enforce the Public Right of Way user fee policy. 

We agree with CM von Wilpert who at the AT&I committee meeting of 11/8/23 reminded its 
members that the current fee structure was put in place in order to address the serious 
issues of obstructions impeding pedestrians using sidewalks, particularly the mobility and 
vision impaired and violations of the ADA, which occurred under the earlier regulations in 
place for the permitting scheme. Again the City now has knowledge of what occurred 
under earlier regulations when operators did not pay a fee for the number they deployed.  

The proposed changes thus undermine the City’s commitment to public safety and will 
lead to hazards creating potential injury to pedestrians and damage for motorists. 

The City also has a fiduciary responsibility to spend money effectively and cover costs for 
these types of programs.  

If adopted the proposed changes to the fee structure will further turn the SMD Program 
from one that, under the permit scheme, covered its costs and allowed for expansion to 
one that does neither and tax-payers will therefore be subsidizing an industry that has 
often failed to meet its contractual obligations overseen by a City administration that 
ignores such breaches and sacrifices public safety protection to benefit privately owned 
for-profit SMD operators. 

When asked by CM Lee at the November 8th 2023 meeting of the AT&I committee to 
clarify whether the income expected under the proposed new fee structure would equal 
that generated by the current fee structure, Director Muto explained that the SMD Program 
costs the City approximately $1.1m to $1.3m and that rather than preparing to collect 
enough revenue from the SMD providers to cover full City costs, instead “we have 
adjusted our budgetary expectations to be cost recovery of contractual obligations”, which 
is a direct violation of the User Fee policy. Director Muto explained payments to Sweep 
and Populus, the two contractors, total $560,000 to $580,000 annually. 

In answering CM Lee she described a model her department had developed which 
assumed a fee of $0.40 per ride, a deployment of four thousand scooters and a usage rate 
of 1.0, (i.e. each scooter deployed is assumed to be rented once per day).The calculated 
income the City would receive, if those assumptions were realized, amounts to $584,000, 
i.e. a sum just sufficient to cover the contracted costs associated with Sweep and Populus.  

Director Muto went on to stress that there was no guarantee about the number of vehicles 
that would be deployed nor the number rented. It is possible that the City’s income from 
such fees might be more or less than the amount estimated as needed to cover the 
contractual obligations of the SMD Program. 

From August 2022 to March 2023 the average usage rate was 0.8 trips per scooter 
deployed, not the 1.0 used in the model. If that was to be the case, and using the other 
assumptions, the City’s income would be $467,000. Even with the added flat fee of 
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$20,000 charged to each of four operators the total income would still only be $547,000, 
i.e. still less than even the contracted costs.  

The City needs to cover the full costs of the SMD Program and failure to do so could be 
argued to be willful misconduct. Were the City to retain the current fee level of $0.75 per 
day on the current basis of vehicles deployed and if two-thirds of the 8,000 scooters are 
deployed daily, which is Bird’s stated average, City income would be $1,460,000 annually, 
which would cover the full costs of the SMD Program.   

However, there is another cost to the City Ms Muto is not including that presents a 
significant liability to the City. This is the City’s ongoing refusal to erect “No Scooter”, (or 
equivalent), road signs for streets on which it is illegal to drive a motorized scooter under 
the CA Vehicle Code. 

Operators of motorized scooters face specific prohibitions under the Vehicle Code that do 
not apply to other devices. Knowing these restrictions, the City has repeatedly ignored 
requests to erect street signs warning drivers of motorized scooters of roads where driving 
is illegal. 

Failure to provide this signage could show the City’s willful misconduct toward protecting 
the public. Maintaining the 75 cents per deployed scooter would provide funding for the 
required signage. We suggest that there is no budgetary limitation on funding the erection 
of “No Scooter” signs and that a competent attorney could argue that the City has been 
negligent or engaged in willful misconduct if it sets fees at a level that does not include the 
cost of such signage and fails to put them up. 

Public records show that Director Muto, the Mayor, members of Council and other City 
staff are aware that there are some extremely high-risk locations at which “No Scooter” 
signage could help save lives. Director Muto could assess the cost of having signs made 
and erected, include this as part of her budgetary expectations and set fees to cover those 
costs as well. Yet, based on her presentation to the AT&I committee, she has deliberately 
decided not to do so. As a result, we believe that a competent attorney could argue 
negligence or willful misconduct but he City.  

We are not aware of any other industry with so little benefit, so much risk and so much 
cost to the City, let alone one that the City is actively seeking to operate in San Diego. 

The City needs to undertake a serious cost/liability - benefit analysis, to decide if the SMD 
industry is really worth the long list of problems it creates for San Diego. As part of that we 
believe your assessment of the impact of the proposed changes to the Municipal Code 
and fees will be an important factor. 
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